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Abstract 
Gross human rights violations are an internationally wrongful act which entails responsibility to the 
wrongdoer state to conduct reparations. Based on the principle of state responsibility, the said 
obligation appears because the wrongdoer state has already breached an international obligation 
under international law. Indonesia still has the past gross human rights violations cases that were 
not settled yet, including the reparations issue of its victims. This article will analyse state 
responsibility theory, lawstate theory, and development law theory as the theory of law to explain 
legal obligation of state to conduct reparations toward the victims of the said violations. 
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Abstrak 
 
Pelanggaran berat hak asasi manusia merupakan tindakan salah secara internasional yang 
menimbulkan pertanggungjawaban bagi negara yang melakukan kesalahan untuk melakukan 
pemulihan. Berdasarkan prinsip tanggung jawab negara, kewajiban itu timbul karena negara yang 
melakukan kesalahan itu telah melanggar kewajiban internasional menurut hukum internasional. 
Indonesia masih memiliki kasus-kasus pelanggaran berat hak asasi manusia masa lalu yang belum 
diselesaikan, termasuk masalah pemulihan para korbannya. Artikel ini akan menganalisis teori 
tanggung jawab negara, teori negara hukum, dan teori hukum pembangunan sebagai teori hukum 
untuk menjelaskan kewajiban hukum dari negara untuk melakukan pemulihan terhadap para 
korban pelanggaran berat hak asasi manusia tersebut.     
 
Kata Kunci: korban, negara, pelanggaran, pemulihan, tanggung jawab.  
 
Introduction 
According to Theo van Boven, it is 
clear from the present study that only scarce 
or marginal attention is given to the issue of 
redress and reparation to the victims. In 
spite of the existence of relevant 
international standards, the perspective of 
the victim is often overlooked. It appears 
that many authorities consider this 
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perspective a complication, an inconvenience 
and a marginal phenomenon. Therefore, it 
cannot be stressed enough that more 
systematic attention has to be given, at 
national and international levels, to the 
implementation of the right to reparation for 
victims of gross violations of human rights.”1 
The opinion mentioned above, at this 
moment describes an actual reality in 
Indonesia. Until now, the right to reparations 
of victims of the past gross human rights 
violations have not been fullfiled properly, for 
example, the victims in the Event of 1965-
1966 (“Peristiwa tahun 1966-1966”). 
Nevertheless, there has been a little 
attention to them by the state, in particular, 
after the establishment of the Protection of 
Witness and Victim Agency (“Lembaga 
Perlindungan Saksi dan Korban/LPSK”) in 
2006.  
                                                          
1 Antonio Buti BPE (Hons) and Melissa Parke,” 
International Law Obligations to Provide Reparations 
for Human Rights Abuses”, Murdoch University 
Electronic Journal of Law 6, no. 4 (December 1999), 
cited from Theo van Boven, (Special Rapporteur of the 
United Nations), Study concerning the right to 
restitution, compensation and rehabilitation for victims 
of gross violations of human rights and fundamental 
freedoms: Final Report, UN Doc. E/CN.4/Sub.2/1993/8, 
2 July 1993,7. 
There have been several states 
practicing reparations to the victims of past 
gross human rights violations. Examples are 
the payments provided by the government of 
Cile to people tortured under the Pinochet 
regime, and by the government of Argentina 
to persons affected by disappearances and 
torture during the dirty war. Post-WWII 
Germany has given compensation to Jews 
following the Holocaust, to workers in the 
factories during the Second World War and 
issued programs of reparation for Jews 
returning to Germany after the war. An 
example of claims for compensation which 
have never been met includes the long 
struggle for redress from the government of 
Japan to the victims of their military's sexual 
slavery during WWII, or “comfort women” 
mostly from Korea. These examples deal with 
acts of reparation in response to events that 
took place long back.2 In Argentina, the 
government of Argentina has passed 
                                                          
2 Nora Sveaass, “Gross Human Rights Violations 
and Reparation under International Law: Approaching 
Rehabilitation as a Form of Reparation”, The European 
Journal of Psychotraumatology (EJPT), (May 2013). 
doi: 10.3402/ejpt.v4i0.17191 PMCID: PMC 3650211 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3650211
/, (accessed December 9, 2018).  
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legislation concerning reparations in 1991 to 
establish compensation for the victims of 
gross human rights violations, particularly to 
those in the disappearance of person case.3 
Relating to human rights, there are 
some theory of law that has close relation 
with the issue of state responsibility and 
reparations to the victims of gross human 
rights violations. Those theories are the state 
responsibility theory, the lawstate theory, 
and the development law theory. Further, 
those three theories will be used as the tool 
to explain legal obligation of state to conduct 
reparations toward the victims of gross 
human rights violations. 
Based on the expalanation mentioned 
above, this article will analyse on the issues: 
how do the state responsibility theory, the 
lawstate theory, and the development law 
theory can underpin the state responsibility 
for gross human rights violations and 
reparations of its victims as well?  
 
                                                          
3 Hao Duy Phan, “Reparations to victims of 
Gross Human Rights Violations: the Case of Cambodia”, 
East Asia Law Review 4, 2009: 292,  
https://scholarship.law.upenn. edu/cgi/vi 
ewcontent.cgi?article=1037 &context=ealr (accessed 
August 21, 2019).  
 
The Theories Underpinning of State 
Responsibility on Human Rights 
 
There is no universally accepted and 
authoritative definition of human rights. 
Many define it as a legally enforceable claim 
or entitlement that is held by an individual 
human being vis-à-vis the state government 
for the protection of the inherent human 
dignity of human being.4  
Human rights can also be meant as 
fundamental rights which are inherent in 
human being. This terminology has quiet 
similar meaning with haququl insan (Arabic), 
human rights (English), droits de l’homme 
(French), menselijke rechten (Dutch). But 
there is also which uses terminology of 
human righs as the translation of basic rights 
and fundamental rights in English, also 
grondrechten and fundamental rechten in 
Dutch.5 According to Condẻ, human rights 
could be generally defined as those rights 
                                                          
4  H. Victor Condẻ, A Handbook of International 
Human Rights Terminology (Lincoln NE: University of 
Nebraska Press; 1999), 58. 
5 Osgar S. Matompo, Hukum dan Hak Asasi 
Manusia  (Malang: Intrans Publishing; 2018), 2. 
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which are inherent in our nature and without 
which we cannot live as human beings.6  
In principle, the human rights 
definition which is quite similar also 
contained in Act No. 39 of 1999 on Human 
Rights, i.e., a set of rights which are inherent 
in the essence and exsistence of human 
being as the creature of God and as an 
endow of God that must be respected, 
upholded, and protected by state, law, 
government, and everyone for the shake of 
honor also as the protection of dignity and 
pride of human being.7 
State is an entity which has obligation 
to respect, protect, and fulfill human rights. 
The main responsibility for realization of 
those obligations is on State. Concerning to 
it, State through its authority and law 
instrument which is made by state must 
carry on the said obligation. Also through its 
authority, state consents to be bound on 
international human rights law instrument to 
carry on international obligation concerned.   
                                                          
6  United Nations, Human Rights Questions and 
Answers (New York: United Nations Department of 
Public Information, 1988), 1.  
7 Indonesia, Undang-undang No. 39 Tahun 
1999 tentang Hak Asasi Manusia, Article 1. 
Dealing with above mentioned, the 
existing international law norm obliges every 
state to responsible for human rights 
violation. The responsibility can be realized, 
among others, through law as a tool to 
regulate responsibility of wrongdoer and 
reparation of victim 
Analysis on the theories of law which 
underpin of state responsibility for victim 
reparations of human rights violations will be 
explained in detail on the next part. 
Explanation will be started from the State 
Responsibility Theory, the Lawstate Theory, 
and the Development Law Theory.  
 
The State Responsibility Theory  
 
Some experts categorize the 
subject of international law to become 
the two main groups, i.e. state and non-
state. The State is a law and political 
entities which recognized by international 
community. While, the non-state actor is 
a terminology directed to every 
organization that formally does not fulfill 
the law status as a state or an agent of 
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state, or every constituent of a sub-unit 
such as province, an autonomous region 
or municipal, or agents of the entity. 8 
State is not the only subject in 
international relation at this moment. 
Beside it, it is also already known some 
of the other subjects, such as: Vatican, 
International Committee of the Red 
Cross/ICRC, international organization, 
individual, and also belligerent.9 In 
addition, there is also opinion that 
multinational corporation is a subject of 
international law. According Alicia 
Grant,10 whether non-state actor such as 
corporations can have international legal 
personality is a topic that has greatly 
debated.  
Nevertheless, it cannot be 
undoubted that state is the primary 
player in the most part of international 
                                                          
8  Rudi M. Rizki, Tanggung Jawab Korporasi 
Transnasional dalam Pelanggaran Berat HAM  
(Jakarta: PT. Fikahati Aneska, 2012), 32.   
9  Mochtar Kusumaatmadja dan Etty R. Agoes, 
Pengantar Hukum Internasional (Bandung: Pusat 
Studi Wawasan Nusantara, Hukum dan Pembangunan 
bekerjasama dengan PT. Alumni, 2013), 95-111. 
10 R. Mc Corquodale, “Over Legalizing Silences: 
Human rights and Non-State Actors”, American 
Society for International Law Proceedings 96, (2002):  
384-388. 
relation. According to Huala Adolf,11 state 
is the most important of the subject of 
law (par excellence) compared with the 
other subjects of international law.  The 
same opinion has also stated by Malcolm 
M. Shaw,12 that despite the increasing 
range of actors and participants in the 
international legal system, states remain 
by far the most important legal persons 
and despite the rise of globalization and 
all that this entails, states retain their 
attraction as the primary focus for the 
social activity of humankind and thus for 
international law.    
The view of the State as the 
primary international actor is not new. 
More than a generation ago, one of the 
most prominent International Law 
scholars described the continuing 
dominance of the State as the central 
feature of the international system. 
Columbia University Professor Wolfgang 
Friedmann acknowledged this primacy 
                                                          
11 Huala Adolf, Aspek-Aspek Negara dalam 
Hukum Internasional (Jakarta: Rajawali, 1991), 1. 
12 Malcolm N. Shaw, International Law, 6th ed., 
(Cambrigde: Cambridge University Press, 2008), 197. 
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because it “is by virtue of their law-
making power and monopoly that states 
enter into bilateral and multilateral 
compacts, that wars can be started or 
terminated, that individuals can be 
punished and extradited…and [the notion 
of “State” would be] eventually 
uperseded only if national were absorbed 
in[to] a world state…”.13  
State is the original subjects of 
international law and the original bearers 
of international rights and duties.14 
Mochtar Kusumaatmadja states that 
state is the subject of international law in 
the classical meaning and it is since the 
birth of international law.15 Opinion of 
the state as a subject of international law 
is also underlined by Julian G. Ku. He 
says that it is axiomatic that traditional 
law treats states as its exclusive 
subjects. In this view of this traditional 
                                                          
13 William R. Slomanson, Fundamental 
Perspectives on International Law, 3rd ed., (Belmont, 
CA: Wadsworth/Thomson Learning: 2000), 58.  
14 Karl Doehring, “State”, dalam Encyclopedia 
of Public International Law 10, States, Responsibility 
of States, International Law, and Municipal Law, 
edited by Rudolf Bernhard,  (Amsterdam: Elsevier 
Science Publisher B.V.: 1987),  424.  
15  Mochtar Kusumaatmadja dan Etty R. Agoes, 
op. cit., 110. 
conception, only states had international 
legal personality and the capability to 
assert rights and to bear duties under 
international law. As the Permanent 
Court of International Justice noted in 
the Danzig Railway Official decision, “[i]t 
may be readily admitted that, according 
to a well-established principle of 
international law…an international 
agreement, cannot, as such, create 
direct rights and obligations for private 
individuals.”16  
The State in international law is an 
entity having exclusive jurisdiction with 
regard to its territory and personal 
jurisdiction in view of its nationals.17 
According to Montevideo Convention 
1933 on the Rights and Duties of States, 
the state as a person of international law 
should possess the following 
qualifications: a. a permanent 
population; b. a defined territory; c. 
government; d. capacity to enter into 
                                                          
16 Julian G. Ku, “The Limits of Corporate Rights 
under International Law”, Chicago Journal of 
International Law 12 (Winter 2012): 2; ABI/INFORM 
Collection, 733.  
17  Karl Doehring, op.cit., 423. 
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relations with the other states.18 This 
Convention is commonly accepted as 
reflecting, in general terms, the 
requirements of statehood at customary 
international law.19 
Martin Dixon states that a subject 
of international law is a body or entity is 
capable of possessing and exercising 
rights and duties under international law. 
The capability includes: make claims 
before tribunals; be subject to some or 
all of the obligations imposed by 
international law; have the power to 
make international agreements; enjoys 
some or all of the immunities from the 
jurisdiction of the national courts of other 
states.20 Ian Brownlie also states that 
State as subject of international law is an 
entity possessing international rights and 
obligations and having capacity to 
                                                          
18 Montevideo Convention on the Rights and 
Duties of States, signed at Montevideo, 26 December 
1933, entered into force, 26 December 1934, Art. 1.     
19 D. J. Harris, Cases and Materials on 
International Law, 5th ed., (London: Sweet and 
Maxwell, 1998), 102.  
20 Martin Dixon, Textbook on International Law, 
4th ed., (Cambridge: Grotius Publication, 2000), 105.  
maintain its rights by bringing 
international claims.21  
One of the most important 
elements possessed by state is 
sovereignty. But, sovereignty is not 
unlimited and it deals with responsibility 
issue. According to Huala Adolf,22 
actually, with the existing of sovereignty 
it does not mean that state will free of 
responsibility. The principle apllies 
concerning to it is that in sovereignty will 
deal with the duty not to abuse of 
sovereignty itself. Because of it, any 
state is able to be demanded 
responsibility for its commissions against 
law or its omissions.        
Based on the principle of state 
responsibility, every state which conducts 
an internationally wrongful act has 
obligation to conduct reparations. The 
responsibility of state to conduct 
reparations can be based on customary 
international law and treaty as well. 
                                                          
21 Ian Brownlie, Principles of Public 
International Law, (Oxford: Oxford University Press, 
1998), 57.  
22 Huala Adolf, op. cit, 173.  
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Customary international law is an 
international custom as general custom 
accepted as law. Based on the said 
definition, not every custom is the source 
of law. In order to be considered as 
international custom it needs the  
element of a custom which has character 
of law and the custom should be 
accepted as law. 23 
While, treaty means an 
international agreement concluded 
between member of nations community 
and it has purposes resulting any legal 
consequences. Based on the definition, it 
is clear that in order to be considered as 
treaty, it should be concluded by subject 
of international law as the member of 
international community. 24     
Refer to the formulation of article 
which is provided in several international 
human rights treaties, at least, Indonesia 
in this context represented by the 
government, has a number of basic 
                                                          
23 Mochtar Kusumaatmadja dan Etty R. Agoes, 
op. cit., 143; Article 38 paragraph (1) of Statute of 
the International Court of Justice. 
24 Ibid. 
obligation which should be carried out 
pursuant to the purpose of the 
establishment of treaty concerned. 
Therefore, failure of state to conduct the 
said obligations can be lead on human 
rights violation. 
Basically, a number of international 
human rights treaties classify the three 
kind of state responsibility or namely by 
Asbjorn Eide as the “tripartite division of 
human rights obligations of States” which 
must be arranged by state in order to the 
realization of human rights itself. The 
three kinds of responsibilities are (i) 
obligation to respect; (ii) obligation to 
protect; (iii) obligation to fulfill.).25 All of 
those obligations then create the two 
kinds of obligations character, these are 
the positive obligation and negative 
obligation. 26      
The same conception deals with 
state responsibility which must be 
conducted by the government also 
                                                          
25 Wahyudi Djafar, et. al., Mengukur Kinerja 
HAM Pemerintah Daerah: Studi Pelaksanaan Hak Asasi 
Manusia di Enam Kabupaten atau Kota di Indonesia, 
(Jakarta: ELSAM, 2017), 14. 
26 Ibid., 14-15. 
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reaffirmed in Indonesia legal 
construction. Based on Article 28I 
paragraph (4) the Constitution 1945, the 
State which represented by the 
government, as the duty bearer, has 
responsibility to protect, promote, 
enforce, and fulfill human rights in 
Indonesia. Further, this nature of 
arrangement is reaffirmed in the Act 
Number 39/1999 on Human Rights. 27      
The principle of state responsibility 
is one of the principles which have 
fundamental character in international 
law. According to Mochtar 
Kusumaatmadja,28  principle is “general 
principles of law recognized and 
accepted by civilized nations”, i.e. a legal 
principle which underpins the system of 
modern law, i.e. the system of positive 
law which is based on principle and 
institution of the Western state law 
which for the most part based on 
principle and institution of the Roman 
law.   
                                                          
27 Indonesia, Undang-undang No. 39 Tahun 
1999 tentang Hak Asasi Manusia, Art. 8 and 71. 
28 Ibid., 105. 
In any legal system there must be 
liability for failure to observe obligations 
imposed by its rules. Such liability is 
known in international law as 
responsibility.29 Responsibility arises for 
the breach of any obligation owed under 
international law. A state is responsible, 
for example, if it fails to honour a treaty, 
if it violates the territorial sovereignty of 
another state, if it damages the territory 
or property of another state, if it employs 
armed force against another state, if it 
injures the diplomatic representatives of 
another state, or if it mistreats the 
nationals of another state.30 
The essential characteristics of 
responsibility hinge upon certain basic 
factors: first, the existence of an 
international legal obligation in force as 
between two particular states; secondly, 
that there has occurred an act or 
omission which vilolates that obligation 
and which is imputable to the state 
responsible, and finally, that loss or 
                                                          
29 D. J. Harris, op. cit., 484.  
30 Ibid.  
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damage has resulted from the unlawful 
act act or omission.31     
Relating internationally wrongful 
act as mentioned above, at this moment 
it has regulated in Article 1 on Articles on 
State Responsibility which states that the 
basic principle underlying the articles as 
a whole, which is that a breach of 
international law by a State entails its 
international responsibility. An 
Internationally wrongful act of a State 
may consist in one or more actions or 
omission or a combination of both.32 
Furthermore, the Commentary of 
Article on State Responsibility number 
(4) explains about article above 
mentioned, by referring the I.C.J. 
verdicts in Barcelona Traction, Light, and 
Power Company, Limited, Second Phase, 
stated that every State, by virtue of its 
membership in the international 
community, has a legal interest in the 
protection of certain basic rights and the 
                                                          
31 Malcolm N. Shaw, op. cit., 781.  
32 General Assembly Official Records Fifty-sixth 
session supplement No. 10 (A. 56/10), Report of the 
Law commission Fifty-third session (23 April-1 June 
and 2 July-10 August 2001), (New York: United 
Nations, 2001),  63.    
fulfillment of certain essential obligations. 
Among these the Court instanced “the 
outlawing the acts of aggression, and of 
genocide, as also…the principles and 
rules concerning the basic rights of 
human person, including protection of 
slavery and racial discrimination.33  
The requirements on responsibility 
of state have often stated in the court 
practice to handle disputes concerning 
state responsibility. For example, in the 
Spanish Zone Marocco Claims case, 
Judge Huber has stated that 
responsibility is the corollary of a right. 
All rights of an international character 
involve international responsibility. 
Responsibility results in the duty to make 
reparation if the obligation in question is 
not met.34   
Article 1 of “Articles on States 
Responsibility” is very important at this 
moment, as the International Law 
Commission’s Commentary to the Draft 
Articles states, the principle in Article 1 is 
                                                          
33 Ibid., 66.  
34 Huala Adolf, op. cit.,  175. 
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one of the principles most strongly 
upheld by State practice and judicial 
decisions and most deeply rooted in the 
doctrine of international law. The same 
opinion has also stated by Malcolm M. 
Shaw, that Article 1 of the International 
Law Commission’s Articles on State 
Responsibility reiterates the general rule, 
widely supported by practice, that every 
internationally wrongful act of a state 
entails responsibility.35 
When does an internationally 
wrongful act of the State exist? Article 2 
of “Articles on Responsibility of States” 
states that, specifies the conditions 
required to establish the existence of an 
internationally wrongful act of the State, 
i.e. the constituent elements of such an 
act. Two elements are identified. First, 
the conduct in question must be 
attributable to the State under 
international law. Second, for 
responsibility to attach to the act of the 
State, the conduct must constitute a 
                                                          
35 D. J. Harris, op. cit.,  486 and Malcolm M. 
Shaw, op. cit., 781.  
breach of an international legal obligation 
in force for that State at that time.”36 
The principle contains in the said article 
has already stated in case-law, for 
example in Chorzów Factory case and 
Rainbow Warrior Case.37 
Conceptually, concerning the state 
responsibility principle it is also 
recognized the objective responsibility or 
risk theory. This theory is based on the 
objective responsibility, stated that state 
liability establishes when it is exist an 
illegal act constitutes damage and 
conducted by state organ.  
The principle of objective 
responsibility (the so-called ‘risk’ theory) 
maintains that the liability of the state is 
strict. Once unlawful act has taken place, 
which has caused injury and which has 
been committed by an agent of the 
state, that state will be responsible in 
international law to the state suffering 
the damage irrespective of good or bad 
faith. To be contrasted with this 
                                                          
36 General Assembly Official Records Fifty-sixth 
session Supplement No. 10 (A. 56/10), op. cit., 68.    
         37  Malcolm M. Shaw, op. cit., 782. 
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approach is the subjective responsibility 
concept (the ‘fault’ theory) which em-
phasises that element of intentional 
(dolus) or negligent (culpa) conduct on 
the part of the person concerned is 
necessary before his state can be 
rendered liable for any injury caused. 
The relevant cases and academic 
opinions are divided on the question, 
although the majority tends toward the 
strict liability, objective theory of 
responsibility.38  
Dealing with the debate of the 
theories mentioned above, the 
Commentary to the Articles on 
Responsibiilty of States emphasized that 
the Articles did not take a definitive 
position on this controversy, but noted 
that standards as to objective or 
subjective approaches, fault, negligence 
or want of due diligence would vary from 
one context to another depending upon 
the terms of primary obligation in 
question.39       
                                                          
              38 Ibid., 783.  
39 Ibid., 785.  
Accoding to Theo van Boven, in 
traditional of international law, the 
concept of “state responsibility” deals 
with state obligation which appears from 
violation that occurred against injured 
State. The injured State is not people or 
group but State where the people or 
group as its nationals. It means, claim of 
damage is on the State whose citizen is 
injury or becoming victim; victims do not 
have a right to propose an international 
claim. It is the different from “state 
responsibility” within the context of 
international human rights law.40    
Further, he also states that in 
international human rights law, the 
meaning of “state responsibility” deals 
with the state obligation to promote and 
protect human rights which recognized 
internationally. State responsibility in this 
meaning is the nature of responsibility to 
whole international community (erga 
omnes), not only directed to the one of 
                                                          
 40 Kasim, Ifdhal, Eddie Sius R. L, eds., Mereka 
yang Menjadi Korban. Hak Korban atas Restitusi, 
Kompensasi dan Rehabilitasi (Jakarta: ELSAM, Agustus 
2002).  
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injured State. The Judgement of the 
International Court of Justice in the 
Barcelona case has often reffered to 
strengthen the said argument. 41      
According to M. Cherif Bassiouni, 
since its inception, the United Nations 
has adopted two General Assembly 
resolutions dealing with the rights of 
victims: the 1985 Declaration of Basic 
Principles of Justice for Victims of Crime 
and Abuse of Power and the 2006 Basic 
Principles and Guidelines on the Right to 
a Remedy and Reparation for Victims of 
Gross Violations of International Human 
Rights Law and Serious Violations of 
International Humanitarian Law. The 
focus of the former was on victims of 
domestic crimes, while that of the latter 
is on victims of international crimes; 
more particularly, gross violations of 
international human rights law and 
serious violations of international 
humanitarian law.42 
                                                          
41 Ibid,  xviii.  
42 M. Cherif Bassiouni, “International 
Recognition of Victims’ Rights”, Human Rights Law 
Review 6, no. 2 (2006): 203-279, 
doi: 10.1093/hrlr/ngl009 http://hrlr. 
The ICJ judgement on Barcelona 
case states that it is important to 
distinguish between state obligation to 
international community as a whole and 
obligation which rises in relations with 
another state on diplomatic preotection. 
According its character, the first one is 
the interest of all states. Because the 
character of protected rights is 
important, so that all states could be 
deemed have legal interest for the 
protection of those rights; the obligation 
is called erga omnes. The obligation 
comes from the contemporary of 
international law, which is stated that the 
acts of aggression; genocide; from 
slavery; and racial discrimination as the 
outlawing acts. Some of the protected 
rights have become general international 
law, while the other have stated by 
instruments which have a quasi-universal 
or universal.43           
According to Pablo de Greiff, 
criminal justice, usually unsuccessful in 
                                                                                 
oxfordjournals.org.content/6/2/203.abstract (accessed 
December 9, 2018).  
43 Ibid., xix.    
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terms of results, represents a struggle 
against perpetrators and not a satisfying 
effort on behalf of the victims. From his 
point of view, “for some victims, 
reparations are the most tangible 
manifestation of the state to remedy the 
harms they have suffered”.44 
 
The Lawstate Theory 
 
There are various definitions and 
contents of the lawstate. Every expert is 
free to formulate definition and 
substance of the lawstate. Generally, the 
lawstate means as a state which 
governed based on law or supremacy of 
law. One of the criteria of the lawstate 
according to A. V. Dicey is “absent of 
arbitrary power on part of government”.  
He then completely states, that: “We, 
mean, in the first place, that no man is 
punishable or can be lawfully made to 
suffer in body or goods except for a 
                                                          
44 Bianca Elena Radu, “Transitional Justice in 
Romania, Reparations for the Victims of the 
Communist Regime and Legal Order”, Lex et Scientia 
23, no. 1 (2016): 129, cited from Pablo de Greiff, The 
Handbook of Reparations  (New York: Oxford 
University Press, 2006),  2, NetLibrary e-book.  
distinct breach of law established in the 
ordinary legal manner before the 
ordinary Courts of the land”.45  
The lawstate theory is based on 
the conviction that the power of state 
must be conducted under a good and 
just law. Thus, there are two elements in 
the lawstate theory: firstly, relation 
between the governing and the governed 
is not based on a power, but based on 
an objective norm which also ties the 
governing party. Secondly, an objective 
norm, i.e. law, it fulfills the requirement 
not only formally, bu also it can be 
tenable against the idea of law. Law 
becomes the basic of the whole of state 
conduct; and law itself must be good and 
just. It is good because law agrees with 
the expectation of society on law, and it 
is just because the very essence of a 
whole law is justice. 46       
                                                          
45 Bagir Manan and Susi Dwi Harijanti, 
“Peraturan Pemerintah Pengganti Undang-undang 
dalam Perspektif Ajaran Konstitusi dan Prinsip Negara 
Hukum”, Padjadjaran Jurnal Ilmu Hukum 4, no. 2, 
(2017): 225-226. 
46 Franz Magis-Suseno, Etika Politik Prinsip-
prinsip Moral Dasar Kenegaraan Modern, (Jakarta: 
P.T. Gramedia Pustaka Utama, 1994), 295.  
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The rule of law and the rechtstaat 
are two concepts of the lawstate in 
Indonesia’s literature. The concepts 
always link with the concept of legal 
protection, because those are not 
separated from the idea for giving 
recognition and protection of human 
rights. But, actually, between the 
rechstaat and the rule of law have 
background and different 
institutionalized, although in essence the 
both want protection to human righs 
through institutionalized impartial 
judicial. 47        
The term of rechstaat is much 
used in the Continental European state 
which underpinned on the Civil Law, 
while the rule of law much have 
developed in the state with anglo saxon 
tradition which underpinned on the 
common law system. The two systems 
which underpinned of the two concepts 
have different emphasis on operational. 
The Civil Law emphasis on 
                                                          
47 Zainuddin Ali, Filsafat Hukum, Edisi 7, 
(Jakarta: Sinar Grafika, Oktober 2016), 83. 
administration, while the common law 
emphasis on judicial. While, the 
rechtstaat and the rule of law with each 
pillar having priority at different side; the 
concept of the rechtstaat priorities the 
wetmatigheid principle which then to 
become rechtmatigheid, while the 
common law priorities equality before the 
law. Shortly, the legality principle 
(welmatigheid) means every act of the 
officer of state administration must have 
the basis of law.48   As for the jurisdiction 
principle (rechmatigheid is decision of 
government as well as administration 
cannot breach of law 
(onrechmatigeoverheids-daad).49              
Based on the opinion above, there 
is the distinction on the emphasis of its 
operating, so those two concepts have 
also elaborating a different trait. The 
concept of the rechtstaat underlines the 
traits, i.e.: the existence of human rights 
protection; the existence of the 
                                                          
48 Indroharto, Usaha Memahami Undang-
undang tentang Peradilan Tata Usaha Negara, 
Beberapa Pengertian Dasar Hukum Tata Negara, 
(Jakarta: Sinar Harapan, 2004), 83. 
49 Prajudi Atmosudirdjo, Hukum Administrasi 
Negara, (Jakarta: Ghalia Indonesia, 1988), 87. 
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distinction and distribution of state power 
to ensure human rights protection; 
government is based on regulation; the 
existence of judicial administration. 
While, the rule of law has traits, i.e.: the 
existence of law supremacy; the 
existence of equality before the law; the 
existence of guarantee of human rights 
protection.50                
According to Frederick Julius 
Stahl,51 the concept of lawstate has four 
main elements, i.e.: the recognition and 
protection of human rights; the state is 
based on trias politica; the government is 
arranged based on law (wetmatig 
bestuur); the existence of judicial 
administration which has the duty to 
handle violation of law conducted by 
government (onrechtmatige 
overheidsdaad).  
The thought and idea on the 
lawstate had stated by the famous 
thinkers, such as John Locke (1632-
                                                          
50  Zainuddin Ali, op. cit.,  83. 
51 Muhammad Tahir Azhary, Negara Hukum 
Suatu Studi tentang Prinsip-prinsipnya Dilihat dari 
Segi Hukum Islam, Implementasinya pada Negara 
Madinah dan Masa Kini, Edisi ke 2, (Jakarta: Kencana, 
2003), 89.   
1704) at his book the Two Treaties of 
Civil Government (1690). At his book, he 
states that the power of authority is 
never absolute, but always be limited. 
Anyone or an individual in the contract 
social are which underpins of state 
power, they are not give their natural 
rights. There are natural rights which 
actually human rights that cannot be 
separated or released by the individual 
concern. The Function of social contract 
according to John Lock is to ensure and 
protect the natural rights, because the 
authority which is given of duty to 
regulate an individual life within state 
must respect human rights. 52              
One identity of the lawstate is the 
existence of guarantee and protection of 
human rights which must be respected 
and upheld by state agents and all 
citizens, without exception. It is because, 
basically, human rights are basic rights 
which naturally inherent in every human 
being, universal, and timeless, that is 
why human rights must be protected, 
                                                          
52 Ibid., 17. 
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respected, and maintained, and may not 
be ignored, derogated, or seized by 
anyone. 53       
The principle of lawstate is one of 
the most important pillars where 
democracy leans. However, the thing 
that needed is not only the lawstate in 
the very minimum sense, but also the 
real democratic lawstate which ensures 
human rights and also provides 
responsibility mechanism, and at the 
same time will ensure equality of all 
citizens and limit the possibility abuse of 
power happens. 54 Although the state law 
has close correlation to human rights, 
but some of the major international law 
instruments on human rights were not 
showing its correlation steadily. The 
Universal Declaration of Human Rights, 
for example, only states in its Preamble 
that ‘human rights should be protected 
                                                          
53 Joko Sasmito, Konsep Atas Reroaktif dalam 
Hukum Pidana Pemberlakuan Asas Retroaktif pada 
Tindak Pidana Pelanggaran HAM di Indonesia 
,(Malang: Setara Press, 2017), 1.  
54 Susi Dwi Harijanti (eds), Negara Hukum 
Yang Berkeadilan. Kumpulan Pemikiran dalam Rangka 
Purna Bakti Prof. Dr. H. Bagir Manan, S.H., M.CL., , 
(Bandung: Pusat Studi Kebijakan Negara, Fakultas 
Hukum, Universitas Padjadjaran / PSKN, FH UNPAD), 
2011, x-xi. 
by the rule of law’. Moreover, the two 
main covenants, i.e. International 
Covenant on Civil and Politcal Rights 
(ICCPR) and International Covenant on 
Ecocnomic, Social, and Cultural Rights 
(ICESCR) are not mention the lawstate at 
all. 55 
Article 1 paragraph (3) of the 
Constitution 1945 states that Indonesia 
is a lawstate (rechtstaat) and to ensure 
respect of human rights. Dealing with 
human rights, the second-Sila (“sila” is 
principle) of the “Pancasila” has become 
the philosophical values and humanity 
principles which was basically also as 
recognition of human rights in Indonesia. 
The existence of respect to human 
rights, the people of Indonesia which had 
independence on 17 August 1945 could 
be reputed as a state based on law. The 
ratio is that in the lawstate must be 
available the elements as follow: (1) the 
principle of recognition and protection of 
                                                          
55 Ibid., xiii, cited from Randall Peerenboom, 
Human Rights and Rule of Law: What’s the 
Relationship?, (Cambridge: UCLA Public Law Series, 
2005),  2.  
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human rights; (2) the legaility principle; 
(3) the principle of sharing power; (4) 
the principle of independence and fair 
judicial; (5) the principle of people’s 
sovereignty.56    
In Indonesia, a radical changed 
has occurred in 2000 where the human 
rights regulation was significantly added 
in the Constitution 1945 and it was 
including the first, second, and third 
generation of human rights. The basic 
problem is how to fulfill those rights 
based on the lawstate principle through 
exsisting institutions and regulations, 
while the character of each generations 
of human rights are vary. The problem 
has become more serious when the 
fulfillment was ‘shadowed’ by the 
dichotomy between universalism and 
particularism.57           
                                                          
56 Mardenis, “Kontemplasi dan Analisis 
terhadap Politik Hukum Penegakan HAM di 
Indonesia”, Jurnal Rechtsvinding 2, no. 3, (Desember 
2013): 441, cited from Lili Rasyidi dan Ira Tania 
Rasyidi, Pengantar Filsafat Hukum, (Bandung: Mandar 
Maju, 2002), 53. http://rec 
htsvinding.bphn.go.id/artikel/ART%209%20JURNAL% 
20VOLUME%202%20NO%203PROTEKSI.pdf 
(accessed December 9, 2018).  
57 Susi Dwi Harijanti, (ed.), op. cit,  xiii-xiv. 
The fact that in past time there are 
so many violations of human rights in 
Indonesia, which among of those are 
conducted by official apparatus, it 
certainly confusing because this state is 
established above the lawstate principle. 
The acceptance of the lawstate by 
Indonesia is not only because of the 
statement in the Preamble of the 
Constitution (“UUD 1945”), which on the 
first main key of the State Governmental 
System mentioned that “Indonesia is a 
state based on law (rechstaat)...”, but 
also because the other reasons as stated 
in the Preamble or Substance (“Batang 
Tubuh”) of the the Constitution itself. 58  
Whether in the contents of the Preamble 
or in the Substance of the the 
Constitution which explicitly mention the 
existence of democracy principle and 
also the recognition of protection of 
human rights are the facts that 
Indonesia adopts the lawstate principle.59                
                                                          
58 Moh. Mahfud M.D., Membangun Politik 
Hukum, Menegakkan Konstitusi, (Jakarta: Rajawali 
Pers, 2012), 140.  
59 Ibid., 140-141. 
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Further, the existence of the 
recognition and protection of human 
rights or human rights of the citizens by 
the Preamble and the Substance 
(“Batang Tubuh”) of UUD 1945 are other 
evidences that Indonesia is the state 
above the lawstate principle. Even, the 
existence of the said Constitution is an 
evidence that Indonesia adopts the 
lawstate principle and democracy, 
because in socio-legal and sosio-cultural 
the existence of the Constitution is a 
consequence of the adoption of the 
lwastate and democracy.60     
The statement that Indonesia is a 
lawstate which ensures and protects 
human rights also stressed in the 
Decision of the People’s Consultative 
Assembly of the Republic of Indonesia 
(the “MPR-R.I.”) Number V/MPR/2000 on 
the Consolidation and National Unity, the 
Part of Attachment on the Consolidation 
and National Unity (Accompanying 
Chapter II, III, IV) Identification of 
Problem, the Policy Direction No. 4 of the 
                                                          
60 Loc. cit. 
said Decision states that policy direction 
to organize reconciliation pursuant to 
consolidate of national union and unity is 
enforcing supremacy of law and 
legislation consistently and responsible, 
also to ensure and respect for human 
rights. This effort must be followed with 
processing and settling various cases of 
corruption, collusion, and nepotism, also 
human rights violation. Basically, the 
settlement of gross human rights 
violations is also one of the efforts must 
be taken to create the lawstate.   
       
 
The Development Law Theory 
 
In principle, the third Preamble of 
Universal Declaration of Human Rights 
states that human rights should be 
protected by the rule of law. It can be 
meant that law is able to be used in the 
fulfillment of the right to reparation of 
gross human rights violation victims.  
Dealing with the reparations 
mentioned above, conceptually, the 
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Development Law Theory is still relevant 
to be used as a theoretical basis which 
underpins the settlement efforts of gross 
human rights violations in Indonesia, 
particularly in the perspective of victim’s 
interests through the fulfillment of the 
right to reparations. Further, the aims 
which will be achieved of those efforts 
are implemented thorugh instrument of 
law.      
Mochtar Kusumaatmadja states 
that, the conception of law as a tool (he 
then interprets tool as “sarana”, writer 
note) of development is the law in the 
sense of norm or rule of law which may 
be used as a tool (regulator) or tool of 
development in the sense that it guides 
the direction of human being activity to 
the direction as expected by 
development and improvement. Law is a 
tool to preserve order in society. 
According to its function, the 
characteristic of law is conservative. It 
means, law has characteristic to preserve 
and defend which has achieved. This 
function is needed in every society, 
including in the growing society, because 
there are also the result which must be 
maintained, protected, and saved. But, 
the growing society, which in our 
definition means the rapid changing 
society, law does not have this enough 
function. Law must also be able to assist 
the changing process of the said 
society.61         
According to Shidarta, 
furthermore, Mochtar argues that the 
sense of law as a “tool” (“tool”=”sarana”, 
writer note) is more wider than law as 
tool (=”alat”), because if “law” here also 
including international law, so that the 
concept of law as a “tool” of society 
reform has applied far before this 
concept accepted officially as the 
foundation of national legal policy. 62 
While, Soetandyo Wignjosoebroto states 
that based on Mochtar Kusumaatmadja’s 
thought on law as mentioned above, so 
that he is not only reconceptualizating 
                                                          
61 Mochtar Kusumaatmadja, Konsep-konsep 
Hukum dan Pembangunan, (Bandung: P.T. Alumni, 
2006), 13-14. 
62 Shidarta, Karakteristik Penalaran Hukum 
dalam Konteks Keindonesiaan, (Jakarta: C.V. Utomo, 
2006),  411. 
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the law as regulator an order of social 
life (which has established) into its 
function as a social engineering (for the 
shake realization of the national 
develompment).      
Dealing with the function and 
growth of law in development, it is 
stated the opinion of mental attitude of 
the Indonesian citizen to the ruling in 
connection with the development of law. 
Concerning to it, it is clear that beside to 
obey the ruling as long as he/she acts 
within his/her authority, so that in 
accordance with its obligation as the 
citizen of a lawstate, as citizen must 
know and if necessary to sue for their 
rights which given to them by act and 
law. Only in that way, people carry on its 
obligation as a good citizen, in the sense 
to keep the order which become the 
responsibility of all citizens, eihter to the 
ruling or the people.63          
Agree with the opinion which put 
the important of law as mentioned 
above, Romli Atmasasmita states the 
                                                          
63 Mochtar Kusumaatmadja, op. cit.,  15-16. 
important of establishment of legislation 
on human rights. One of an important 
consequence of basic rights by the 
government of the Republic of Indonesia 
and all the people of Indonesia is 
manifested in legislation, because 
legislation is the directives for realization 
of legal certainty, law protection, and law 
justice. The essence of establishment of 
law and legislation are the arrangement 
of behavior of society member and law 
enforcement agency, so it is expected 
the existence of legal certainty, law 
proection, and justice for increasing of 
human rights.64        
Based on the explanation above, 
so the settlement of gross human rights 
violations can be conducted by using the 
law as “tool” to establish the fulfillment 
of the right to reparations of victims. 
Implementation to the fulfillment of right 
to reparations further will be regulated 
through law. Dealing with the fulfillment 
of right to reparations of the past gross 
                                                          
64 Romli Atmasasmita, Reformasi Hukum, Hak 
Asasi Manusia, dan Penegakan Hukum, (Bandung: 
Mandar Maju, 2001), 132-133.  
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human rights violation victims in 
Indonesia, legal norms will be used as a 
“tool” to achieve the purpose as 
expected, i.e. realization of the right to 
reparations of those victims. 
Normativelly, in the context of 
international law, reparations will be 
conducted wihin the framework of the 
Vienna Declaration and Program of 
Action (VDPA) 1993 which instructs to 
each states arranging the National 
Human Rights Plan of Actions 
(=”Rencana Aksi Nasional Hak Asasi 
Manusia”/”RANHAM”). The Part II No. 71 
of the VDPA states that the World 
Conference on Human Rights 
recommends that each State consider 
the desirability of drawing up a national 
action plan identifying steps whereby 
that State would improve the promotion 
and protection of human rights.  
Actually, the “RANHAM” as 
mentioned above has been regulated 
normatively in the Indonesia’s legislation. 
At this moment, the “RANHAM” has been 
regulated in the Presidential Regulation 
(“Peraturan Presiden”/”Perpres”) No. 
75/2015 on the “RANHAM” of 2015-
2019. In local level (namely the “Local-
RANHAM”/”RANHAM-Daerah”), the 
“RANHAM” has regulated, for example, in 
major regulation (namely “Peraturan 
Walikota”/”PERWALI”), one of it was the 
Major Regulation of Palu No. 25/2013 on 
the “Local-RANHAM”.    
According to the presidential 
regulation mentioned above, the 
“RANHAM” is a document which 
contained target, strategy, and focus of 
activity priority of the national human 
rights plan of actions in Indonesia and it 
is used as the guideline of ministry, 
institution, and local government in 
conducting respect, protect, fulfill, 
enforce, and promote human rights in 
Indonesia.65 The said presidential 
regulation also states that minister, 
administration of institution, governor, 
regent/major are responsible for 
implementation of the “RANHAM” in 
                                                          
65 Indonesia, Peraturan Presiden No 75/2015 
tentang Rencana Aksi Nasional Hak Asasi Manusia, 
Article 1 No. 1. 
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accordance with their authority 
respectively based on legislation.66   
Meanwhile, the meaning of the 
local “RANHAM” can be found in major 
regulation, e.g. as regulated in the Major 
of Palu regulation. It is stated that the 
local “RANHAM” is action plan which 
arranged as the statement of practice 
(”petunjuk pelaksanaan”) for respect, 
promotion, fulfillment, and protection 
human rights in Palu City, Central 
Sulawesi.67  
Role of local government in the 
promotion and protection of human 
rights –Final report of the Human Rights 
Council Advisory Committee 
(A/HRC/30/49) 7 August 2015, Part III 
States and local government: Shared and 
complementary duties to respect, 
protect, and fulfil human rights, No. 21, 
states that It is central government 
which has the primary responsibility for 
the promotion and protection of human 
                                                          
66 Indonesia, Peraturan Presiden No 75/2015 
tentang Rencana Aksi Nasional Hak Asasi Manusia, 
Article 3.  
67 Indonesia, Peraturan Walikota Palu No. 
25/2013 tentang Rencana Aksi HAM Daerah, Article 3, 
No. 7. 
rights, while local government has a 
complementary role to play. Upon 
ratifying an international human rights 
treaty, a State may delegate 
implementation thereof to lower tiers of 
government, including local authorities. 
In this respect, the central government 
might need to take necessary measures 
at the local level, in particular, to 
establish procedures and control in order 
to ensure that the State’s human rights 
obligations are implemented. Local 
authorities are obliged to comply, within 
their local competences, with their duties 
stemming from the international human 
rights obligations of the State.68 
Local Authorities are actually those 
who are translate national human rights 
strategies and policies into pratical 
application. Representatives of local 
authorities should therefore be involved 
                                                          
68 Role of local government in the promotion 
and protection of human rights –Final report of the 
Human Rights Council Advisory Committee 
(A/HRC/30/49). 7 August 2015, Part III States and 
local government: Shared and complementary duties 
to respect, protect, and fulfil human rights, no. 21,  6, 
http://www.ohchr?EN/HRBodies?HRC/RegularSessions
/Session30/Documents/AHRC3049ENG.docx    
(accessed September 17, 2019).    
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in the drafting of such policies. In 
desentralized States, local government 
can play a more proactive and 
autonomous role as regards the 
protection and promotion of human 
rights. Institutionalized cooperation on 
human rights between central and local 
governments can have a positive impact 
on the level of implementation of the 
international human rights obligations of 
the State.69   
Further, to comply with their 
human rights responsibilities, local 
authorities should have necessary 
powers and financial resources. 
Adequate implementation of human 
rights, particularly economic, social and 
cultural rights, by local authorities 
require financial resources, which are not 
available everywhere, this sould be taken 
into consideration both at national and 
international level. It should be 
particularly emphasized that, whatever 
powers that are conferred upon local 
authorities, they would not be effective if 
                                                          
69 Ibid.  
no financial resources were available to 
carry them out.70 
 
Conclusion 
 
According to the state responsibility 
theory, gross human rights violations are 
internationally wrongful act and will 
constituted responsibility of state, i.e. the 
obligation to conduct reparations for the 
damage. As the legal consequence, 
Indonesia has responsibility to conduct 
reparations for damage of the victims of the 
past gross human rights violations. In 
accordance with domestic law and 
international law, and taking account of 
individual circumstances, victims of gross 
violations of international human rights law 
and serious violations of international 
humanitarian law should, as appropriate and 
proportional to the gravity of the violation 
and the circumstances of each case, be 
provided with full and effective reparation, 
Reparations are include the following forms, 
i.e. restitution, compensation, rehabilitation, 
                                                          
70 Ibid., no. 22, 6-7.  
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satisfaction, and guarantees of non-
repetition.  
While, the lawstate theory is needed to 
underpin that the existence of human rights 
in Indonesia has recognized and protected. It 
is also as the logical consequence that 
constitutionally, Indonesia is the rule of law 
(rechtsstaat), as stated in the Constitution 
1945. More over, the second principle of the 
“Pancasila” (“the Five Principles”) as the 
philosophical values and humanity principles 
fundamentally recognizes human rights in 
Indonesia.      
Based on the law development theory, 
the settlement of gross human rights 
violations in Indonesia, particularly in the 
perspective of victim’s interest, needs certain 
legal instrument as a “tool” (meant as 
“sarana”) to regulate and bring into reality 
the right to reparations of the victims of the 
said violations. In the context of Indonesia, 
the legal instruments can be created through 
act, presidential regulation, and major 
regulation. Dealing with it, this theory of law 
is able to underpin of those efforts as well.  
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